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Abstract

Tortious liability of the legal person under the rules of onset and
causation

by

Hussam Taha Abdel Kader Hamid

Supervision

Dr. Nael Elmasaeda

The issue of tortious liability of the legal person is one of the topics
that haven't had sufficient study and research was not provided for in
most of the laws such as the Jordanian Civil Law, hence the importance
of this study "Tortious liability of the legal person under the rules of onset
and causation. This study dealt with Tortious liability of the legal person
under the rules of onset and causation, We hope that it will fill a gap in
the Legal Library

The purpose of this study is to look at the Tortious liability of the legal
person and the applicability of the provisions on the harmful act against
the legal person in the Jordanian Civil Law, and how we can attribute
onset and causation to the legal person, in particular the articles which
control onset and causation in the Jordanian Civil law which apparently
dealt with the act of a natural person, without addressing the legal person

The legal person is known as a set of persons or properties intended to
achieve a particular purpose and goals which are either economic, social
or political, or a group of funds allocated to achieve a particular goal,
with the need for legal recognition of such a group which has its
independent legal personality from the personality of its founders. The
legal personality is considered started as soon as it is recognized by the
legislature and consequently has the right to exercise its activities and
objectives.
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The researcher reviewed the theories on the legal person and found
that the Jordanian law had tended to adopt the theory of the real person in
its interpretation of the theory of the legal person, then he/she dealt with
his/her eligibility, and found that the legal person fully enjoys two
capacities ; the capacity of obligation and the capacity of exercise , and
therefore he/she has a legal presence and material entity which are
required for performing his/her duties and actions but he/she is
unperceptive since perception is a state of mind that is associated with
natural persons .

And then, the researcher tackled the provisions and rules that
guarantee the onset and causation of a person in the Islamic jurisprudence
and in the Jordanian Civil Law. It has been concluded that the
responsibility of the incompetent is a full genuine liability . The liability
of the incompetent is in harmony with the basis of liability in the
Jordanian law and Islamic jurisprudence, and it is based on damage. It is
natural for the incompetent to be accountable for his actions. In this
respect the Jordanian law and Islamic jurisprudence are different from the
other legislations which do not hold the incompetent responsible for
his/her actions such as the Egyptian law in which liability is based on the
wrong action ; however , the Egyptian law made exceptions in special
cases .

The researcher then applied the rules of onset and causation to the
legal person, and found that a legal person is accountable for the damage
caused in his personal capacity, that is, is can be direct or causing
damage. When he/she does the damage directly it is not a problem
because article 256 of the Jordanian Civil Law can be applied which does
not provide for the doer's awareness to establish liability. If the legal
person causes the damage , the nature of his/her act is looked at ; if it is
conductive to the damage and involves the potential of its occurrence ,
even though the harm is unintentional the problem of this person's
liability is solved as what he/she did is considered to be a harmful act .

The researcher also reviewed the liability of the legal person in light of
the comparative legislations and found the he / she was held accountable
according to the provisions of the principal's labiality for his / her
subsidiary's act whenever possible , but if it was difficult to determine
who originated the wrong act it was inevitable to attribute the wrong act
to the legal person and consider him / her the only person responsible
before the injured .
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With regard to the Egyptian civil law, there is no distinction between
onset and causation, but it established liability for the unlawful act on a
personal basis and its criterion was the proof of the error which was
obligatory sometimes and assumed in other cases . The Egyptian
legislators did not agree on one single definition of "error" . They tried to
find an idiomatic meaning for "error" different from its linguistic
meaning and though liability originally is on the competent person , the
incompetent might be held accountable in some exceptional cases . To
expand the concept of "error” some jurists tried to establish liability on a
wider range of cases. Some of them even were very close to include
objective liability in this field .
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